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ORDER
PER BENCH:

All the above appeals have been filed by different Assessees against the
order of the Ld. CIT(A)-3, Ludhiana. Since the issues involved are common in alll

the above appeals pertaining to penalty under section 271D and 271E therefore



they are being adjudicated by way of this common order by taking the case of

Mohinder Pal Singh in ITA No. 192/193 CHD-2018 as the lead case.

2. Appeal wise grounds reproduced here under:

Grounds of appeal in ITA No. 192-CHD-2018 for A.Y. 2011-12

1. That the Ld. CIT(A) has erred in upholding the imposition of penalty of Rs.
61,49,385/- under section 271D of the Act which is arbitrary and unjustified.

2. That the Ld. CIT(A) has failed to appreciate the reasonable cause
pleaded before him in the correct perspective and as such the order passed by
him is arbitrary and unjustified.

3. That the order of the Ld. CIT(A) is erroneous, arbifrary, opposed to law and
facts of the case and is, thus, untenable.

Grounds of appeal in ITA No. 193-CHD-2018 for A.Y. 2011-12

1. That the Ld. CIT(A) has erred in upholding the imposition of penalty of Rs.
79,55,010/- under section 271D of the Act which is arbitrary and unjustified.

2. That the Ld. CIT(A) has failed to appreciate the reasonable cause
pleaded before her in the correct perspective and as such the order passed by
him is arbitrary and unjustified.

3. That the order of the Ld. CIT(A) is erroneous, arbifrary, opposed to law and
facts of the case and is, thus, untenable.

Grounds of appeal in ITA No. 194-CHD-2018 for A.Y. 2011-12

1. That the Ld. CIT(A) has erred in upholding the imposition of penalty of Rs.
22,91,700/- under section 271D of the Act which is arbitrary and unjustified.

2. That the Ld. CIT(A) has failed to appreciate the reasonable cause
pleaded before her in the correct perspective and as such the order passed by
him is arbitrary and unjustified.

3. That the order of the Ld. CIT(A) is erroneous, arbitrary, opposed to law and
facts of the case and is, thus, untenable.

Grounds of appeal in ITA No. 195-CHD-2018 for A.Y. 2011-12

1. That the Ld. CIT(A) has erred in upholding the imposition of penalty of Rs.
8,70,500/- under section 271E of the Act which is arbitrary and unjustified.

2. That the Ld. CIT(A) has failed to appreciate the reasonable cause
pleaded before her in the correct perspective and as such the order passed by
him is arbitrary and unjustified.

3. That the order of the Ld. CIT(A) is erroneous, arbifrary, opposed to law and
facts of the case and is, thus, untenable.

Grounds of appeal in ITA No. 196-CHD-2018 for A.Y. 2011-12

1. That the Ld. CIT(A) has erred in upholding the imposition of penalty of Rs.
75,04,000/- under section 271E of the Act which is arbitrary and unjustified.

2. That the Ld. CIT(A) has failed to appreciate the reasonable cause
pleaded before her in the correct perspective and as such the order passed by
him is arbitrary and unjustified.

3. That the order of the Ld. CIT(A) is erroneous, arbitrary, opposed to law and
facts of the case and is, thus, untenable.

Grounds of appeal in ITA No. 197-CHD-2018 for A.Y. 2011-12




1. That the Ld. CIT(A) has erred in upholding the imposition of penalty of Rs.
76,68,000/- under section 271E of the Act which is arbitrary and unjustified.

2. That the Ld. CIT(A) has failed to appreciate the reasonable cause
pleaded before her in the correct perspective and as such the order passed by
him is arbitrary and unjustified.

3. That the order of the Ld. CIT(A) is erroneous, arbitrary, opposed to law and
facts of the case and is, thus, untenable.

3. Brief facts of the case are that the assessee has received cash loan from
the company namely M/s Ceigall India Ltd. Ludhiana in which he is a Director.
The amounts in cash have been received were varying from Rs. 15,000/- to Rs.
8,00,000/-.

4, Before the Assessing Officer during the penalty proceedings under section
271D the assessee explained that “all the cash entries are by deposits in one
account by withdrawing the same from other bank due to emergency of
passing of cheques from the accounts and the entries due to business exigency
hence covered under reasonable cause and no enfry is un genuine, no entry
has been carried with mala fide infention and there is no loss to the Revenue” .
The assessee has submitted the bank statements of M/s Ceigall India Ltd. from
where the cash was withdrawn by the company, the entry wise clarification was
also submitted before the Assessing Officer and reiterated that the cash loans
was given due to business exigencies. The assessee contended that penalty is
not leviable as the transactions are genuine, the loans were taken for
immediate business requirement and there was a reasonable cause for
accepting the deposit in cash.

S. The Assessing Officer held that there cannot be any emergency situation
on 35 occasions over a period of one year and there was no reasonable cause
for withdrawal of the cash from one account and depositing the same in the
personal account of the Director and held that since the assessee has not given
any evidence to substantiate the claim of reasonable cause and hence penalty
is leviable.

6. The Ld. CIT(A) confirmed the penalty on the grounds that the assessee has

failed to substantiate its claim even during the appellate proceedings about the



reasonableness of urgency of the cash loan. The Ld. CIT(A) relied on the
judgment in the case of Tenamal Chaijjer (2005) 26 ITD 210 (Chennai) wherein it
was held that the provisions of Section 269SS is very strict and will apply strictly
where the loan or deposit is taken or accepted from any other person otherwise
by an account payee cheque or account payee draft if the amount of such
loan or deposit or the aggregate amount of such loan or deposit is Rs. 20,000 or
more. The only saving clause for reasonable cause is provided in section 273B for
violation of section 269SS and in view of this provision, no penalty under section
271D will be imposed if there is any reasonable clause. The Ld. CIT(A) has also
relied on the judgment in the case of Khijaria Leathers 99 TTJ 616 (Chennai)
wherein it was held that the genuineness of fransactions do not exclude the
provisions of Section 269SS.

/. Before us the Ld. AR argued that the fransactions entered between the
assessee who is a director in the company from where the cash deposits have
been received cannot be treated as loan or deposit at all as envisaged in the
provisions of Section 269SS as the amount has been withdrawn by the Director
from the current account maintained by the company. He argued that it is not
the case of the Department that any unaccounted cash has been identified in
the case of the assessee. He further argued that the assessee is a director
maintaining current account with the Company and the assessee is regularly
withdrawing funds from the Company either in cash or via bank transfers and
the reason for the same has been explained on Page 4-5 of the CIT(A) order.
Similarly, the assessee is transferring the funds to the account of the Company as
and when required at the fime of emergency needs of the funds by the
Company at the time of clearing of the cheques in the regular course of the
business. At fimes the fransaction is being settled with the salary income or
against the funds fransferred by the assessee either via cash or by bank

transfers. This is regular fransaction between a director and a Company and this



does not at all constitute loans and deposits as envisaged under section 269SS
of the Act.

7.1.  The Ld. AR further argued that it is not the case of the department that
any unaccounted cash has been found, identified are detected in the case of
the assessee. There is always been a corresponding entry in the current account
of the Director maintained by the company. To that extent he argued that the
purpose of the enactment of the provision of Section 269SS is to stop the
circulation of unaccounted cash or infroduction of unaccounted monies into
the books by the way of loans which is not the case in the case of the assessee.
He further relied on the judgment in the case of CIT Vs. Idhayam Publications
Ltd. 163 Taxmann 265 wherein it was held that the payment of monies into
current account and withdrawals of monies from the current account in the
presence of any other evidence cannot atftract provisions of Section 269SS.
Further reliance was also placed in the case of S.R. Associated Construction Vs.
JCIT (ITAT Kolkata)- ITA No. 209 & 210/Kol/2013 wherein it was held that the
transactions between the company and its Director maintained in a current
account would neither be categorized as a loan or deposit.

8. The Ld. DR vehemently supported the order of the Ld. CIT(A) wherein the
Ld. CIT(A) in (para no. 7) confirmed the order on the ground that the plain
provisions of the Act is duly attracted. Regarding the case laws cited by the Ld.
AR namely CIT Vs. Idhyam Publications Ltd., S.R. Associated Construction (supra)
no contrary decision was brought to our noftice.

9. We have heard Ld. Representatives of both the parties and perused the
material placed before us.

10. The issue is whether penalty can be levied in the absence of any other
material to prove or indicate intfroduction of unaccounted money or any doubt
casted by the department regarding the genuineness of the source or whether

the assessee has brought reasonable cause to enter into such transactions. On



perusal of the records the reasonable cause as canvassed by the assessee is

examined below:

Date Amount of | Justification of cash withdrawal
! Deposit
| received irs
h
1 10 | 15,000/~ Household withdrawal for the month of April
2010 against the salary for the month of April
20710
5,00, 000/~ Cash withdrawn from the company and
deposited with PNB S/A
15,000/- Household withdrawal for the month of May
gg:g against the salary for the month of May
2,000,000/~ Cash withdrawn from the company and
deposited with PNB SiA
15,000/- Household withdrawal for the month of June
gg:g against the salary for the month of June
50.000/- Cash withdrawn for payment of HDFGC credit
g card.
1,94 ,.335/- Gazh withdrawn for payment of HDODFC credit
card.
15,000/~ Household withdrawal for the month of July
gg::g against the salary for the month of July
15,000/- Househcld withdrawal for the month of Aug,
gg'lo against the salary for the month of ~ug.
A 10
ZTI 8,201 5,70,000/- Cash  withdrawn from the company and

- - e Tdoposited with PNB =/A : ]
DE/OS/Z010 | 4a 000/ Cash withdrawn for payment of HDFC credit
caErc.
1Q/08/2090 | 15000/~ Househnold withdrawal for the monith of Sept.
2010 against the salary for the month of
e - el - Sept. 2010 e —
/2010 | 8. 35, 000/- Sash withdrawn from  thea company and
daposited with PMNEB 5608 =
10/2010 | Z2,.00.000/- Camsh withid ranvn frarm the SCIMpPanry and
sk ol e depositod with PNB S/ e e R TR
OFH/A0/200 | 25 000/~ Cash withdrawn for payment of HDFC credit
Z8/10/2070 | 15,000/- Housaehold withdrawal for the month of Ooct.
2010 against the salary for the month of Oct.
2010
TOAFI1/2Z090 | 4,67 ,000/- Cash withdrawn from the company and
deposited with PREB S48
O/ 1/2010 | B0, 000/ - Cas=h withdrawn from the Ccampany A
i e | daposiled with PNB S8
1211/ Z070 15,000/~ Hlousehnold swithdrawal for the month of MNow.
2010 against the salary for the month of Nowv.
2010 %,
o1 !F1 =2/2070 5,056,000/, Cash it o m Troe thves SO ANy = rycd
daposited with PNE S/a
OO 12/2070 T 0005 Cash withdrawn Tor payment of HDFROS coredit
_ lears.
1O0MI2/2070 | 1&.000/- Houwusahold withdrawal for thas month of Dec,
* . - 2010 against the salary for the month of
= . | Dee.2010 ok
ZOMI2/2010 | 28,000/~ Jamnh withdrawn for payment of cash wo Sh.
Pritarm Singh from whom purchase of larnd has

baen purchased .

IO 1 2/2010 | 1,085,000/~ Cash withdrawnrn for purchasa of Stamp Papaer
"X against purchase of land.

OO /2011 5,08, 000/ Coash wwr it cl ranvwirn Trorm the COoOMmPany ol
= £ doposited with PNB S/, =N

o8f01/2011 | B,.00,000/- Cash weithd ravwn frorm thes COIMpPany and
S | deposited withy PHNEB Sae = o

ﬂﬂfﬂ‘hfﬂﬂ'l “ 81 . 200/~ Cash withdrawn for payment of HDFC credit

Akt e B 1o
1O /2011 15.000/~ = Household withdrawal for the mooth of Jan.

201717 against the salary for the month of Jan.

3 2071 B
(AB/OA/2031 _g_,gggé- Income T o paic
ge/o2/Z14 | 15,000/ Suseho withdrawal for the ot of
Feb.20171 against the salary for the month of
Fab. 2011
Z3/0Z2/20117 | 10,000/~ Cash withdrawn for opening of now current \/
ot D RS iy e mccount with PHNEB. =
ﬂ-ﬂ-’ 2/2071 | D0, 000/- Cn:lh withdrawn for payment of HODFLS crodit
= card, I
32071 | 15,000/ Household withdrawal for the month of hMarch
ig::li aguninst the salary for the month of March
O3/2011 | 48,000,000/ Cash withdrawn from thes  company  and
ey sited with PHB S/a,
?Flﬂm"l'l Z3.000/- E-:'h wilhidrawn for paymont of HDPEG credit |
card.

B =



Dale | Arveunt of | Justification for cash deposited
| Daposit
| recaejved ir
= QB/08/2010 | 12,000,000/~ Cash withdrawn frem PMNEB Current Account and
e =y Ty given to Company. ______ =
= 12/2010 | 2,00,000/- Cash withdrawn from HDFC Currant Account
tol™ B L e i e and given to Company.
i 1/2011 | 6.78,000/- Cash withdrawn frorm HDFC Current Account
= =TV SN G P and given to Company. h=
é} /20177 | 90,000/ Cash withdrawn fram HDFC Current Sccount
A o - L | and given to Company. _
B 1 12011 2,00,000/- Cash withdrawn from HDFC Current Account
e L and given to Company. ___
—+p/02/2011 | 5,00,000/- Cash withdrawn frem HDFC Current Account |
P NSRS SN | L and given to Company.
1¥V/O2/2011 | 5,00,000/- Cash withdrawn from HDFC GCurrent Account
L B : | and given to Company e
: 08/03/2011 | 8,00,000/- | Cash withdrawn from PNB Current Account and |
1R e . i | given to Cormpany.
22/03/2011 8,00,000/- Cash withdrawn from HDFC Current Account
e e and given to Company. Len |
21/03/201 1 | 7.00,000/- Cash withdrawn from HDFC Current Ascﬁﬁ't_]
m—t S ) | and given to Company.
1 ! _and n te | JANY . o SErs =358
25/03/2071 | 8,00,000/- Cash withdrawn from HDFC Current Account
T .| &Nd given to Company.
| 25/03/2011 | 5.00,000/- [ Cash withdrawn from HDFC Current Account |
i w::fj_?m‘\unnx | :-'.'.“J bt da B T S e TRTY
#._d"ﬂ'"--_ N I e "-II i | :;l‘:.llr'_‘.ilk::-lllflll‘::T:-.I_-:.:l':l'u:.'.l::riq}/l s, ikl s |

/ I
The reasons given by the assessee are

1. Household withdrawals against the salary

2. Cash withdrawn from the company and deposited with PNB SB

Account

3. Credit Card payment

Similarly the assessee has given loan to the company mentioned the

reasons as

1. Cash withdrawn from HDFC Account and given to the company.

11.  All these ftransactions have been undertaken between two bank
accounts by withdrawing cash from one account and depositing the cash into
the other account. The source of repayment or payment of loan was never in
question. There was no leakage of Revenue or detection of circulation of
unaccounted money by way of cash loans which was the fundamental purpose
to curb the circulation of black money. The fransactions have been taken place
between two current accounts and also between the Director of the Company
and the Company itself in the form of maintenance of a current account for
contingencies of business purpose and also for contingencies of the Director for
salary and payment of credit card dues. While such transactions may attract
other provisions of the Income Tax Act, 1961, but it is not a fit case for the levy of
penalty under section 271E/271D. Hence keeping in view the facts of the instant
case and for reasons mentioned above, and in the absence of any evidence of
introduction of unaccounted money and following the judgments in the case of

CIT Vs. Harpal Singh Jaswant Singh in ITA No. 146 of 1995 (P&H High Court) and



CIT Vs. Saini Medical Stores 277 ITR 420, and CIT Vs. Sunil Kumar Goyal 183
Taxman 53, and keeping in view the facts and circumstances specific to the
instant case, no penalty can be leviable under section 271E and Section 271D of

the Income Tax Act.

12.  Inthe result all the appeals of the Assessee’s are allowed.

Order pronounced in the open Court.

Sd/- Sd/-
(SANJAY GARG) (DR. B.R.R. KUMAR)
JUDICIAL MEMBER ACCOUNTANT MEMBER
Dated : 08/06/2018
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